I. INTRODUCTION

In 2011, North Dakota's booming economy was the subject of national news, complemented by accompanied by images of "man camps" and overcrowded motels. As prices for the limited rental housing in the Bakken region skyrocket, and a construction firm hires a contractor to build luxury apartments for oil rig workers. Before the project is complete, however, the price of oil drops. Workers begin to leave the Bakken and the demand for housing declines. The apartment complex becomes irrelevant, and it is clear that the firm will not turn a profit on the project. The construction firm not only halts the building project, but also refuses to pay the contractor and his team for their work. When the contractor persists in seeking payment, the firm threatens to call Immigration and Customs Enforcement (ICE), because they know that many of the workers on the contractor's team are undocumented immigrants and lack work authorization. The contractor's team disbands and leaves immediately
without seeking payment, fearing that they will be will be deported. 1 North Dakota saw a number of demographic changes as a result of the 2006-2012 oil boom, including a growing foreign-born population and workforce. Immigrant workers are a key part of the state's economic development, but temporary or undocumented immigrants are also more likely to be exploited in the workplace. This Article will explore immigration remedies for workplace abuse-specifically the T visa for survivors of trafficking and U visas for survivors of particular crimes-and the barriers that workers face when seeking visa certification. Although T and U visa certifications are not yet common in North Dakota, this Article argues that policies to facilitate their use and identify eligible individuals would enhance protection for immigrant workers. Certification practices across the country demonstrate that these programs benefit relationships between law enforcement and immigrant communities, protect fundamental workplace rights, and ultimately support better conditions for all workers. Where these programs are not utilized, offices and agencies risk violating federal immigration policy and anti-discrimination law, as well as missing a key opportunity to assist and protect victims of labor trafficking and other workplace crimes.
II. IMMIGRANT WORKERS IN NEED OF PROTECTION
North Dakota's economy has historically relied on the contributions of immigrant workers, even before the oil boom. Guest workers, temporary visa holders, and undocumented immigrants have all played roles in meeting labor demands. While the state regularly benefits from their contributions, these workers are also at greater risk of exploitation than native-born workers or those with paths to citizenship, particularly in the boom-and-bust economy of the Bakken.
A. WHO ARE IMMIGRANT WORKERS IN NORTH DAKOTA?
North Dakota's immigration history is associated with Germany, Norway, and Sweden, while contemporary state immigration trends include resettlement of refugees from Bosnia, Iraq, Somalia, and Bhutan. Labor demands are also a dynamic factor for the state's immigrant population, and the Bakken region is no exception. During the most recent oil boom, the state's foreign-born population nearly doubled. 2 News coverage of the Bakken workforce has included profiles of workers who came to North Dakota from all over the world. 3 Some of these workers may be in the United States as refugees 4 5. Lawful permanent residents, or "green cards" holders, are eligible to remain in the United States indefinitely, and are later eligible for naturalization to become United States citizens if they meet certain requirements. Only certain categories of individuals are eligible to apply for and indefinitely in the United States on a long-term basis with authorization to work. Other categories of individuals may be present in the United States on temporary visas that allow them to obtain work authorization. 6 There are also a significant number of guest workers who arrive in North Dakota each year. H-2A visa holders 7 arrive in the United States to undertake agricultural work, and pass through North Dakota during harvest season. 8 H-2B guest workers 9 perform seasonal labor in sectors such as landscaping, forestry, housekeeping, recreation, and food production. 10 Many North Dakota employers are familiar guest worker programs and rely on these programs, often engaging with the same recruiters and many of the same workers over the years. The seasonal H2-B guest worker program was also compatible with some labor demands in the Bakken, but many businesses found these programs cost-prohibitive. 11 Instead, a number of employers in Williston turned to the J-1 cultural exchange visa program to fill service industry jobs. 12 The J visa is a two-year visa available to individuals who come to the United States for temporary work and cultural exchange. 13 There are various types of employment suitable for J visa holders, including the summer work travel program, which places foreign students in temporary jobs around the United States. 14 receive permanent resident status; this includes qualifying relatives of United States citizens and permanent residents, certain categories of employment visas, and humanitarian immigration status such as refugee, T visa, U visa, or Special Immigrant Juvenile Status. See 8 U.S.C. § 1255 (2016).
6. Visa classifications eligible for work authorization are enumerated at 8 C.F.R. § 274a (2016).
7. H-2A workers are foreign nationals who intend to return to their home country, but are temporarily employed in the United States in response to demand in the agricultural sector. See 8 U.S.C. § 1101(a)(15)(H)(ii)(a) (2016). "Agricultural work" is defined in very specific terms for visa purposes. See 26 U.S.C. § 3121(g) (2016); 29 U.S.C. § 29(f) (2016).
8. See Andrew Haffner, North Dakota farmers hiring more help from abroad to meet labor shortages, GRAND FORKS HERALD (July 3, 2015, 7:00 PM) http://www.grandforksherald.com/ news/agriculture/3779258-north-dakota-farmers-hiring-more-help-abroad-meet-labor-shortages.
9. See 8 U.S.C. § 1101(a) (15) While experiences of J visa holders vary, the program has been subject to considerable scrutiny in recent years. Critics argue that young workers often pay high fees for placements that underpay and overwork employees. 15 The United States Department of State, which oversees the J visa program, does not regulate how much J-1 visa holders pay to participate in a placement program, nor does it typically investigate employers that underpay J-1 workers or renege on terms of employment. 16 J-1 visa holders often work alongside H-2 visa holders in the same jobs, but J-1 employers are not subject to Department of Labor regulation. 17 The Department of State has expressed concerns about the program, 18 even recognizing the possibility that the structure of the program could be exploited by traffickers. 19 A number of agencies that facilitate J-1 matches have revisited their programs as the result of these concerns, including placements in North Dakota. The designated North Dakota sponsor agency suspended the J-1 program in 2012, stating that the employment opportunities in the Bakken were not compatible with the nature of the J visa. 20 There are also many workers in North Dakota who are undocumented. 21 Employers are prohibited from hiring individuals who do not have work authorization or cannot work incident to their status, but undocumented workers are still a critical part of the United States workforce. 22 They also represent the most vulnerable class of workers when it comes to labor rights. All workers face the possibility of exploitation, particularly in dynamic "boom and bust" economies, but undocumented and temporary workers are particularly at risk for exploitation and abuse by employers on account of their immigration status and the conditions of their employment.
B. THE VULNERABILITY OF IMMIGRANT WORKERS IN "BOOM AND
BUST" ECONOMIES Like many workers in the Bakken oil fields, immigrant workers have found themselves vulnerable in the midst of a fluctuating economy. 23 Federal law protects workers from abuse and discrimination in the workplace. 24 However, temporary and unauthorized workers are less likely to seek legal recourse for their rights, and thus are more vulnerable to exploitation or discrimination in the workplace. 25 Language barriers, lack of familiarity with employment law, and power differentials between employers and employees may all contribute to the marginalization of foreign-born workers.
around five percent of the labor force in the United States); see also 28. See Polaris Report, supra note 26, at 3 (finding that recruitment fees in labor trafficking cases reported to the National Trafficking Resource Center hotline in FY14 were as much as $5000, with deductions taken out of paychecks "covering expenses related to recruitment."). See also id. at 4 ("[L]eaving these jobs may mean the economic ruin of the worker or his or her family. Exploiters often take advantage of this lack of visa portability by using it as a constant tactic to gain and maintain control and remind potential victims of this imbalanced power dynamic."). More than half of the individuals in the Polaris study reported that these threats made them hesitant to file complaints or leave their places of employment. See id.
29. See id. at 5 (describing living conditions for H-2A and J-1 workers in the Polaris Study as frequently being "inadequate or squalid," including "no running water, heat or air conditioning, inadequate plumbing, pest infestation, a lack of proper food storage or cooking sources, and overcrowding" so severe that individuals "reported not having their own bed, forcing them to sleep on floors, with others, or even outside.").
30. See id. The Polaris study revealed that different types of employer control and abuse occur more frequently with respect to certain visa categories, and that workers on A-3, G-5, and B-1 visas would engage in "extreme methods of isolation and monitoring," including restricted access to medical care, a personal cell phone, food or other basic needs. H2-A and H2-B workers Unsurprisingly, this potential for employer control creates fear of reporting among workers who experience abusive, dangerous or unfair work conditions. For example, in a study by the Center for Urban Economic Development at the University of Chicago, thirty percent of immigrant workers feared they would be deported if they reported Occupational Safety and Health Administration (OSHA) violations. 32 The survey also found that workplace safety violations, as well as wage and hour violations, were underreported among immigrant workers. 33 In addition, immigrant workers suffer from violence and assaults in the workplace; an AFL-CIO study found that these incidents account for nearly twenty-five percent of workplace fatalities amongst foreign-born workers. 34 Fear of reprisal-which may include loss of immigration status, or being taken into ICE custody and placed in removal proceedings 35 -has a chilling effect on employees' reporting of workplace misconduct.
Unfortunately, in the current political landscape, immigrant workers have reason to fear that their employers may enlist law enforcement to trigger removal proceedings. Although the penalties for working without authorization target employers rather than employees, 36 undocumented immigrants fear arrested at the worksite for immigration violations, document fraud, or other offenses. 37 Employers regularly exploit these also frequently reported being denied food as a means of punishment. Practices of " [v] 35. Prior to April 1, 1997, individuals were placed in "deportation" or "exclusion" proceedings; under the Illegal Immigration Reform and Immigrant Responsibility Act of 1996 ("IIRAIRA"), these two forms of proceedings were unified through the common designation as "removal proceedings. workers' fear of law enforcement, and unfortunately sometimes involve law enforcement in retaliation against undocumented workers. For example, the case of Garcia v. Audubon Communities Management involves approximately fifty laborers who suffered retaliation from their employers. 38 These workers, who were reconstructing apartment buildings in New Orleans after Hurricane Katrina, filed a Fair Labor Standards Act (FLSA) claim for wage and hour violations against their employer. 39 Five days after sending a demand letter for underpayment and non-payment of wages, the workers came to work one morning and found ICE officials at the job site waiting to arrest them. 40 Under cooperative initiatives between local and federal law enforcement, individuals taken into police custody can expect to have their fingerprints taken and transferred to ICE custody if they are not in lawful status, potentially resulting in the initiation of removal proceedings. 41 Workers' wariness of law enforcement is reinforced by the reality that immigration violations make up about half of all federal offense charges. 42 Undocumented or temporary workers have legitimate reasons to fear being taken into law enforcement custody, and widespread arrest practices only add credibility to employers' threats.
While immigration reform is a subject of intense debate, the reliance of the United States economy on immigrant workers is undeniable, and North Dakota is no exception to this rule. The state began to consider immigration as a tool for developing and sustaining infrastructure in North Dakota boomtowns as the labor shortage threatened to undercut economic growth. 43 Foreign-born workers continue to play an important role in the state's economy and the need to enforce their rights is ongoing. Immigration enforcement strategies that foster workers' fear and distrust of police only reinforce employers' threats of immigration detention and removal and contribute to the decline of workplace conditions for all workers.
III. LEGAL REMEDIES FOR IMMIGRANT VICTIMS OF WORKPLACE EXPLOITATION AND VIOLENCE
Immigration policy reflects growing awareness of labor abuses against workers who are undocumented or without permanent legal status in the United States. Through reauthorization of the Violence Against Women Act, Congress created the T and U visa programs, which allow victims of human trafficking and other crimes to remain in the United States. These provisions are also intended to help strengthen relationships between law enforcement and immigrant communities to combat violence, abuse and exploitation.
A. T VISA RELIEF FOR VICTIMS OF SEVERE HUMAN TRAFFICKING
The T visa was created as part of the Trafficking and Violence Protection Act (TVPA) as a means of relief for immigrant survivors of human trafficking. 44 The T visa is available to victims of sex trafficking, but also for individuals obtained for labor or services who are subject to involuntary servitude, peonage, debt bondage, or slavery through the use of force, fraud, or coercion. 45 To be eligible for a T visa, an applicant must comply with reasonable requests by law enforcement to assist in the investigation or prosecution of the trafficking. 46 The individual may qualify for an exception to this requirement if he or she is under the age of eighteen, 47 or is too traumatized to provide assistance. 48 also prove that they are in the United States on account of trafficking, 49 and that they would suffer severe or unusual hardship if forced to return to their home countries. 50 T visas are valid for four years; after three years, a T visa holder may apply for adjustment of status if he or she meets certain requirements. 51 Human trafficking is frequently associated with forced prostitution, but worldwide most trafficking cases involve other kinds of labor. 52 Although there are high-profile T visa cases involving individuals who have been abused by their employers, including domestic workers 53 and manual laborers, 54 female sex trafficking victims are much more likely to be identified by law enforcement. 55 Gendered portrayals of trafficking may also make it more unlikely for labor exploitation survivors-particularly men-to identify as victims. 56 Law enforcement identification can significantly affect an individual's T visa case. If the individual is identified as a survivor of human trafficking, that person is more likely to be connected to assistance and services. If the individual is not questioned and identified as a survivor, he or she may face criminal prosecution for illegal reentry or other offenses related to the trafficking crime, or be referred to Immigration Court for removal proceedings.
There are other barriers to obtaining a T visa, even where survivors of workplace abuse are successfully identified. Although T visa relief should be considered as an immigration remedy for workplace violations, framing and corroborating these claims can be challenging. The first major obstacle is proving that the applicant is in fact a victim of trafficking. In the context of labor trafficking, the applicant must show that he or she was subject to force, fraud or coercion. 57 certification from a law enforcement official, the applicant must explain why there is no certification and provide independent evidence that the trafficking occurred. 58 T visa regulations require, at a minimum, a detailed statement from the applicant detailing circumstances of the trafficking, reporting of the crime to law enforcement, and cooperation with law enforcement as required. 59 To prove victimization, the applicant may also need to provide additional evidence, including other records or the incident and affidavits from other witnesses. 60 Given the covert nature of trafficking and labor exploitation, this evidence may be scarce or extremely difficult to obtain. Applicants are likely to be reluctant to discuss their experiences of victimization, trauma, and humiliation. Many labor exploitation cases are not covered in the news or even subject to investigation, as workers are likely to fear retaliation for exposing their employers. Witnesses also may be difficult to locate and interview, either because they still work for the employer or because they have left the area and cannot be contacted. In cases without law enforcement certification, the success of a case will almost certainly require the assistance of a lawyer or advocate to develop evidence and present the strongest possible argument in an applicant's favor.
Second, the applicant must establish a connection between a crime of trafficking and their presence in the United States. This can be straightforward in some situations, and considerably less so in others. If an individual leaves an employment situation and does not return to the home country, the individual must provide a sufficient explanation as to why he or she has not returned. 61 In this sense, T visa requirements contemplate a situation where a trafficked worker has been rescued by law enforcement, but places additional requirements on individuals who have managed to leave trafficking situations on their own. 62 Once again, meeting this evidentiary requirement involves documenting important facts in the case, this time related to the applicant's trauma or injury, access to resources, and other relevant factors. 63 the United States is "directly related" to the original act of trafficking, 64 requiring the applicant to furnish additional relevant details and evidence to establish the connection.
Finally, the individual must make a compelling showing of "severe and unusual hardship" in the event he or she is removed from the United States. 65 
Overall, negotiating the application process also depends on a worker's knowledge of his or her rights, and the requirements are difficult to meet without the assistance of an advocate or attorney. In the absence of a T visa certification, the applicant is required to present a considerable amount of additional evidence to establish his or her eligibility. For the reasons set forth above, the T visa is considered a relatively rare form of relief. Although Congress designated an annual limit of 5000 T visas, the number approved each year has never come close to that threshold. 68 B. U VISA RELIEF FOR VICTIMS OF CRIME Congress created the U visa program as part of the Trafficking and Violence Prevention Act of 2000. 69 The visa has a dual intent-to strengthen law enforcement efforts to investigate and prosecute serious crimes, and to protect crime victims and witnesses. 70 The U visa allows immigrant victims of certain crimes to remain in the United States insofar as they are willing to assist law enforcement in the investigation or prosecution of these crimes. 71 This form of immigration relief speaks to the significant barriers faced by individuals who need help from law enforcement, but may be fearful of seeking out that assistance on account of their tenuous immigration status. Advocates have long argued that many immigrant victims of crime also face a lack a support system in the United States, many have a limited understanding of the laws and legal system of the United States, and not all of them are able to communicate easily in the English language. 72 In addition, many undocumented individuals may fear the possibility of deportation should they contact law enforcement-a fear exploited in crimes involving power and control, such as domestic violence or workplace exploitation. 73 To be eligible for a U visa, the applicant must be a victim of a qualifying crime, possess information about the crime, be helpful in the process of the investigation, and suffer severe emotional or physical abuse as the result of the underlying crime. 74 In addition, the individual is subject to a review of criminal history, immigration violations, and other factors; the individual must seek a waiver for any of these grounds of inadmissibility. 75 The visa is valid for four years, at which point an individual may apply for adjustment of status and obtain a green card if the individual can establish that there are humanitarian grounds for remaining in the United States. 76 The U visa is most commonly associated domestic violence and other forms of interpersonal physical violence such as assault and rape, but the remedy is also available to victims of numerous crimes, including workplace crimes of fraud in foreign labor contracting, involuntary servitude, peonage, and trafficking. 77 Although U visas are available for trafficking victims, the visa is also an option for individuals who may not be subject to force, fraud, or coercion, but have otherwise been exploited, suffering other violations such as low or unpaid wages, poor 71 working conditions, and lack of redress for discrimination or mistreatment in the workplace. 78 The U visa has become a common form of immigration relief for victims of workplace mistreatment. 79 Obtaining a U visa, however, comes with its own challenges. Like the T visa, it is difficult to navigate the process and evidentiary requirements without the assistance of an advocate or attorney. The "severe emotional and physical abuse" requirement can be particularly trying in workplace exploitation U visa cases. 80 From the outset, Congress conceptualized the U visa as a form of relief for domestic violence victims; the type of abuse individuals suffer in the workplace is quite different from intimate partner violence, as is the harm that manifests as a result. Information shared among attorneys representing U visa applicants indicates that United States Citizenship and Immigration Services (USCIS) issued a number of requests for evidence to substantiate the harm suffered by applicants in workplace visa cases. 81 It is now best practice among attorneys to submit mental health evaluations in workplace exploitation-an added cost and an added need for expertise-even though such evaluations are not required and may not be needed in U visa applications for other qualifying crimes. 82 Another matter is the backlog of U visa applications. Only 10,000 U visas are available each year; other qualified applicants must wait in line until the preceding applications are processed and approved. 83 Currently, there are over 120,000 U visa applications pending. 84 
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overwhelming number of applications, there are a number of applicants who would otherwise qualify, but are not granted law enforcement certification for their helpfulness. The next section will discuss the issues in obtaining law enforcement certification, with a particular emphasis on U visas.
IV. VISA CERTIFICATIONS: OPPORTUNITIES AND CHALLENGES
Congress intended T and U visas as tools for law enforcement officials and agencies to encourage victims and witnesses to report certain crimes and cooperate with investigations. The T and U visa are also considered humanitarian immigration programs, developed to assist individuals in need of legal protection. Evidence indicates, however, that the U visa program is not viewed or treated uniformly among local law enforcement agencies nationwide. A close examination of disparate treatment of U visa certification requests suggests that some offices are not reviewing requests in conformity with federal laws and regulations. While officials in the state of North Dakota have certified fairly few visa applications, the review of local practices in other states illustrates the importance of uniform and fair certification policies.
A. WHO ARE VISA CERTIFIERS?
Both the T and U visa-the two forms of immigration relief for immigrant victims of workplace exploitation-have at their heart a goal of promoting cooperation with law enforcement. As previously mentioned, T visa applicants are expected to comply with reasonable requests made by a law enforcement officer or prosecutor in association with the investigation or prosecution of the trafficking case. Although certification is strong evidence of a victim's eligibility for a T visa, exceptions do exist under the law that permit individuals to file applications without this documentation of cooperation with law enforcement. 85 T visa certifiers may include the Department of Justice, the Office of the United States Attorney, the Civil Rights and Criminal Divisions, the FBI, USCIS, ICE, the United States Marshals Service, and the Diplomatic Security Service of the Department of State. 86 The U visa regulations provide that certifications be completed by a designated individual within a law enforcement agency. 87 Unlike with T visas, there are no exceptions to the certification requirement for U visa applicants. There is a significant overlap between law enforcement certifiers in T and U visa cases, but law enforcement agencies in the U visa regulations also include local law enforcement, judges, "or other authority, that has responsibility for the investigation or prosecution of a qualifying crime or criminal activity." 88 The Department of Labor (DOL) began certifying U visas in 2011, and has since expanded certification authority to crimes of involuntary servitude, peonage, trafficking, obstruction of justice, witness tampering, fraud in foreign labor contracting, extortion, and forced labor, as well as certification for T visas where a trafficking situation is discovered in the course of the investigation. 89 Commission (EEOC) has procedures for certifying in cases of unlawful employment discrimination. 92 State and local agencies that handle cases related to labor violations and employment discrimination may also issue certifications. 93 Although the DOL and EEOC may seem like the clear certifying authorities in employment cases, exploited workers may have contact with law enforcement agencies in other ways. It is possible, for example, the local police will also become involved with workplace crime such as violence, abuse, or trafficking. 94 Crimes like obstruction of justice, witness tampering, or perjury often occur in the context of workplace retaliation. 95 Threats to deport workers in order to obtain labor or property from them may also constitute extortion 96 or blackmail. 97 These crimes may be certified by individuals within local police departments. Where cases are referred for prosecution, District Attorney's offices across the country regularly certify for witnesses. Courts may also issue certifications. 98 
B. LACK OF UNIFORMITY IN LAW ENFORCEMENT CERTIFICATION PRACTICES
Given the range of offices and agencies vested with certification authority, it is perhaps unsurprising that certification policies and practices vary between federal and local authorities, and from state to state. Although U visa regulations were promulgated in 2008, some jurisdictions in the United States issue U visa certifications only under particular circumstances; others do not issue them at all. Few visas have been certified in North Dakota as of the time of this Article's publication. 99 As previously mentioned, law enforcement certification is required in U visa cases; when individuals are denied certification, they are entirely precluded from filing U visa applications. The University of North Carolina (UNC) School of Law Immigration and Human Rights Policy Clinic, along with the legal nonprofit ASISTA, conducted a survey to analyze certification patterns across the country. 100 Their conclusion was that immigrant victims of crime face "geographic roulette," effectively only to obtain federal relief in certain jurisdictions within the United States. 101 The lack of uniformity across jurisdictions, as well as its discriminatory effect, is legally problematic for law enforcement and for exploited workers.
Problem 1: Certifications Granted Only Under Particular Circumstances
The UNC/ ASISTA survey respondents identified eighty agencies across the country that have adopted limited U visa certification processes that are more narrow than the scope of the U visa statute, regulations, and DHS guidance. 102 For example, some agencies have adopted practices of only certifying in cases involving certain crimes, or deny certification if a case is not prosecuted or if the suspect is not convicted. 103 The most benign explanation is that some agencies are not familiar with certification requirements. Some agencies' interpretations are, however, inconsistent with both the language and spirit of relevant law. For example, one office denied certification because the witness was assaulted and suffered a blow to the head, and thus was not able to identify the assailant; although the crime was reported, the witness was deemed "not helpful" to law enforcement. 104 Another office may find the witness "not helpful" if a complaint is not made within 24 hours of the crime's occurrence, regardless of the circumstances. 105 Other certification policies clearly fall outside the guidance of the law. For example, although the statute enumerates the crimes that qualify for certification, including crimes of indentured servitude and peonage, some law enforcement agencies have adopted certification policies for only certain crimes, such as domestic violence, trafficking, or sexual crimes. 106 In other instances, law enforcement will deny certification if the witness has a conviction, although the regulations specify that the certification is exclusively concerned with individual's helpfulness and whether he or she was a victim of a qualifying crime. 107 Some agencies have made certifications contingent upon the disposition of the case, although DHS guidance makes clear that there are no such conditions placed on certifications. 108 Witnesses were refused certification in some jurisdictions because their cases were closed; in other jurisdictions, witnesses were denied certification because they were pending; still others had their requests denied because their cases were not prosecuted. 109 One possible reason for denying certification while a case is pending is a concern that witnesses will cease to be helpful once their cases are certified. However, USCIS has practices in place to address this possibility. Should an individual refuse to continue assisting law enforcement after the application has been filed, certifying agencies are recommended to contact USCIS, and this will be taken into account when the agency reviews the application. 110 Another possible concern is that witnesses' credibility will be questioned if they obtain certification in association with their testimony. Because the U visa is a known immigration remedy, however, it may affect a witness's credibility whether or not that individual has a visa certification or may be given one in the future. In addition, offices that have adopted best practices for certification indicates that earlier certifications result in more willing and helpful witnesses. 111 Finally, in some instances, some agency officials act ultra vires in their refusal to certify. The survey found that some agencies refused to certify to avoid "giving someone legal status," because it was deemed "not necessary for the victim," or because an agency deemed that being "allowed to stay in the U.S. during the prosecution of [a] crime . . . was enough benefit" without addressing a witness's long-term immigration status. 112 In other cases, individuals were denied certification because they worked without authorization, because they were minors, because did not have advocates, or because they "did not suffer enough." 113 In all of these instances, agency officials have acted outside the scope of their legal authority, in some cases exercising decision-making power reserved for USCIS in determining who is a qualifying victim.
North Dakota does not have a certifying official or established certification consideration processes. While this means that each request for certification can be reviewed at the discretion of individual officers, the lack of set policies presents its own challenges. Familiarity with certification procedures may vary from jurisdiction to jurisdiction, with each jurisdiction adopting its own policies regarding cases it will and will not certify. Some individuals may not be comfortable with certification because it may be seen as making a decision about immigration status. Other individuals might be opposed to certifying under certain circumstances. In this sense, the lack of designated officials and certifying policies in the state parallels the uneven review of certification requests across the country.
Problem 2: Refusal to Certify
The survey also demonstrates that some jurisdictions have a blanket practice of refusing to certify U visas. 114 Again, in some instances, this may be a case of a lack of information about U visas and the certification process. It also may reflect some anxiety about weight given to certification, or the extent of liability associated with certification practices. Certifications may also be denied in cases where there is no certification policy. 115 This survey does not include data from the state of North Dakota, although one attorney from the state did respond, indicating "the lack of available advocates . . . to provide services for potential U visa petitioners." 116 There are also no designated certifying officials in the state. As a result, North Dakota has a de facto problem of failure to certify U visas for victims of workplace abuse and other crimes. 
C. LEGAL CONSEQUENCES OF CERTIFICATION DENIAL POLICIES
In addition to identifying problematic trends in U visa certification denials with local agencies across the country, the UNC Immigration and Human Rights Policy Clinic identified potential legal liabilities for agencies with blanket denial policies or narrow grand policies. Specifically, they identified certification denials or refusals to certify as abuses of discretion 117 in conflict with federal immigration law, 118 and possibly discriminatory practices under the Equal Protection Clause and Title VI of the Civil Rights Act of 1964. 119 
Refusal to Certify as an Abuse of Discretion
The U visa regulations specify the factors designated officials should use when making certification decisions. 120 Although DHS guidance indicates that law enforcement officers "cannot be compelled to complete a certification," 121 the implication is that the agency should still conduct a fair review of the certification request. This latter interpretation is supported by the 2007 interim U visa rules, which specify that law enforcement agencies have discretion because they are "in the best position to verify certain factual information." 122 Accordingly, certification is intended to serve as evidence of the crime and a witness's helpfulness rather than an adjudicatory act by the certifying agency. By way of comparison, in cases where federal courts have considered U visa certifications, judges have limited their consideration to only factors the factors in the regulations: whether the individual seeking certification was a victim of a qualifying crime, whether he or she possessed information about that crime, whether he or she assisted law enforcement, and whether there was the existence of an investigation. 123 Agencies that have adopted blanket non-certification policies are also abusing their discretion. In Ordonez Orosco v. Napolitano, the Fifth Circuit found that certification requires discretion in every instance, 124 the implication being that an agency is compelled to evaluate each request. Furthermore, in other cases involving delegation of powers to administrative agencies, courts have repeatedly emphasized that agencies must "consider[] all of the factors made relevant by the statute," 125 and exercise their authority in a non-arbitrary fashion and in a manner that considers evidence presented. 126 Agencies that do not adhere to the statute or other policies have committed an abuse of discretion. 127 In this instance, contravening the clear language of the statute and the accompanying regulation and guidance may be seen to constitute such an abuse.
Certification Denials as Federal Preemption and Uniformity Concerns
Under the Supremacy Clause of the United States Constitution, state and local laws may not conflict with federal law, "the supreme law of the land." 128 Certifications that are improperly denied are thus in conflict with federal law. Denying certification is, in effect, a decision by a local agency concerning an immigrant's ability to remain in the United States, and it is well established as a matter of law that decisions concerning an individual's immigration status may only be made by the federal government. 129 The inconsistencies that arise when these agencies exercise "discretion as adjudication" are also problematic. The Supreme Court has continuously affirmed uniformity as justification for exclusive federal jurisdiction over immigration. 130 To avoid disparate results in similar cases, agencies must adopt uniform certification policies consistent with the statute and agency regulations.
Refusal to Certify as Equal Protection and Title VI Violations
Where refusals to certify are based on discriminatory attitudes towards immigrants, undocumented individuals, or individuals of a particular race or national origin, these agency decisions may violate the Equal Protection Clause of the United States Constitution, which "prohibits selective enforcement of the law based on consideration such as race." 131 In Plyler v. Doe, which struck down a Texas law that barred undocumented immigrant children from public schools as unconstitutional, the Supreme Court found that immigration status is subject to rational basis review. 132 Agencies that deny certification may be subject to equal protection challenges based on national origin or race, immigration status, or a subclass comprised of individuals who have been denied certification that they would have been entitled to if they lived in a jurisdiction with non-discriminatory practices. 133 These certification policies may also violate Title VI of the Civil Rights Act, which provides that "[n]o person in the United States shall, on the ground of race, color or national origin, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving [f]ederal financial assistance." 134 Title VI applies to conceivably every certifying agency as federally-funded "programs or activities." 135 In Regents of the University of California v. Bakke, the Supreme Court found that Title IV protections are akin to the protections guaranteed by the Fifth and Fourteenth Amendments, 136 both of which pertain to undocumented immigrants. 137 Denying certifications to "illegal immigrants" may be considered intentional discrimination under Title IV insofar as attitudes about extending benefits to immigrants are proxies for racial or national origin discrimination. 138 Individuals may also have disparate impact discrimination claims if they can show that a certification policy has a disproportionate impact on a protected group and that the practice lacks "a substantial legitimate justification." 139 Complaints may be brought under Title VI if the policies have disproportionately affected crime victims of a particular race or national origin. 140 
IV. VISA CERTIFICATION AS AN OPPORTUNITY TO ASSIST WORKERS IN A DYNAMIC ECONOMY
Beyond adopting practices that are compliant with the law, agencies across North Dakota should consider the opportunities that accompany clear and fair certification review policies. The state has immigrant populations on whom the state economy relies, even during a lull in the oil boom. Certifications have the potential to affect not only law enforcement agencies' relationships with these communities, but also improve workplace conditions across the state generally.
A. PROMOTING IDENTIFICATION OF IMMIGRANT VICTIMS OF WORKPLACE EXPLOITATION
The North Dakota anti-trafficking statute criminalizes both sex and labor trafficking. 141 At the same time, the media has exclusively focused on sex trafficking issues in the state. 142 In these stories, survivors of trafficking tend to conform to a particular image: female, mostly minors, and all United States citizens. The existing nonprofits devoted to human trafficking in the state, while a welcome resource for survivors, focus on sex trafficking. 143 It is critical for any coalition or task force in the state to promote awareness of labor trafficking and exploitation as part of its mission. The infrastructure that exists to address human trafficking in the state can build on its successes by also promoting awareness of labor exploitation and cases involving foreign nationals, and expressly include these victims within its mandates. This includes promoting cooperation with law enforcement officials who are likely to encounter immigrant workers, screening individuals taken into immigration custody for possible T and U visa relief, facilitating referrals to victim coordinators and legal advocates who can assess eligibility for immigration relief, and ensuring that victims receive supportive assistance and benefits. This also means addressing language access issues, including providing interpretation services and information in other languages, and refraining from using immigration officials as interpreters. 144 
B. DESIGNATING CERTIFYING OFFICIALS TO IMPROVE COMMUNITY RELATIONS WITH LAW ENFORCEMENT
North Dakota can begin to make T and U visas more accessible options for exploited workers by designating certifying officials within local and state law enforcement agencies. Although the U visa survey does not contain data from North Dakota, the concerns reflected in the data indicate factors that certainly influence agency decisions. The North Dakota statute specifically addresses T and U visa certification, setting forth a protocol for certification and for notification of a federal law enforcement official to request continued presence. 145 Designating certifying officials is therefore an important part of enforcing the relevant law.
In the absence of a designated certifying official, applicants for U visas must include written designation from the head of the relevant office or agency indicating that the signer of the certification has authority to certify in this particular instance. 146 This can be problematic where officials are familiar with the facts of the individual case, but have limited experience with immigration regulations. Designating a certifying official removes an extra step for trafficking and exploitation survivors and their advocates by eliminating the need for additional documentation. Formalizing certifiers for each office also increases the likelihood that certification requests will be made to individuals familiar with T and U visa regulations and policies, and would likely result in more uniform assessment of certification requests. In addition, certifying officials play important roles vis-à-vis community liaison officers, victim advocates, and others who are likely to encounter crime victims. And although office leadership and the certifying official play key roles within an agency, well-administered programs involve all individuals within a program. 147 The T and U visa are also important mechanisms to foster trust between law enforcement agencies and immigrant communities. For example, research indicates that both witnesses and victims in Latino communities are afraid to come forward out of fear that they will be asked about their immigration status and exposed to the danger of removal. 148 Law enforcement relations with immigrant communities stand to improve where U visa programs are adopted and administered as intended under the law. 149 C. INCREASING CAPACITY TO ADDRESS WAGE THEFT AND WORKPLACE VIOLENCE
The Department of State has a Know Your Rights brochure, printed in multiple languages, that consular officers give to every individual who receives a temporary employment visa. 150 This brochure, intended make workers aware of their rights, also includes information for the National Human Trafficking Resource Center hotline. The hotline refers workers to resources and service agencies, but relies on social and legal assistance and continuing to endorse the concept and opportunity, but the people who are actually working on the investigations are really in the best position to certify."). organizations on the ground to help these individuals. 151 Undocumented workers are seldom informed about their rights in this formal way, and are even more vulnerable to workplace exploitation. State agencies, unions, and community organizations can assist by providing Know Your Rights information in different languages and facilitating referrals. Even when the individual is referred to a government agency hotline for exploited workers, such as the Occupational Health and Safety Administration or the Wage and Hour hotline, these individuals are likely to be routed to a recording that is only in English or Spanish, posing a barrier for individuals who speak other languages. 152 Individuals are likely to need interpreters to reach out to law enforcement and other local offices.
Ultimately, the goal behind the U and T visas is to promote cooperation with law enforcement to make agencies more effective in their public safety goals. Kevin Wiley, former Lieutenant and Commander of the Special Victims Section of the Oakland Police Department, has noted the important role of U visas in encouraging witnesses to come forward in domestic violence cases because they are "disclosure-driven crimes;" 153 in the same vein, reporting workplace exploitation is important for holding abusive employers accountable.
Addressing wage theft in North Dakota begins by addressing the most vulnerable workers. Most of the Fair Labor Standards Act cases filed in North Dakota have arisen with employers in the Bakken. 154 Workers with temporary status, or without status at all, are more likely to encounter exploitative employers, and it is important to bring these abusive practices to light. 155 Where employers rely on workers they can intimidate, underpay, and fail to protect in terms of occupational safety, workplace conditions deteriorate for all employees. Employers with unscrupulous practices are unjustly enriched as they threaten their workers to avoid paying them, as in the case that was referred to the University of North Dakota Law Clinic. 156 To allow employers who follow the law to remain competitive, there is an interest in bringing the claims of exploited immigrant workers to light in order to make workplace conditions safer and more equitable for everyone.
VI. CONCLUSION
The oil boom changed the demographics of North Dakota's workforce in significant ways, even as the economy continues to shift. The state will likely become increasingly dependent on the contributions of immigrant workers as the economy grows and evolves. Accordingly, now is the time to consider how law enforcement can improve relationships with immigrant communities after a history of ICE partnerships have left undocumented and temporary immigrants in fear. The T and U visas are intended to make it easier for crime victims and witnesses to come forward and cooperate with law enforcement. These visas are intended for use by local courts and agencies as a matter of federal law. Although North Dakota agencies do not yet have certification policies in place, this is an opportune time to consider developing and adopting such policies, including designation of certifying officials. The absence of routine practices exposes agencies to liability for unfair denial of requests, but it also would be a missed opportunity. The T and U visas not only benefit immigrant communities, but they also have the potential to promote safe and fair labor practices across the state.
